£ —

[

847

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Grrarp C, MANN

ATTORNKY GENERAL

Honorable J, G, Gowdy
County Auditor

Wichita County
Wiehita mh, Texas
Dear Sirs .0
. Res
toonh fees olaimed dup ;
unty where part of olaim i
, b:r ww statute
-You have 1 ‘ u. Y. Gwinn, o
Justiee of the Peabhe 1x B¢ ty, was indebm to uu
County for exaess e - end in the mmounts as
followss . ‘ |
AMOPNT
£130.43
132,80
270423

6 furnished us with oopiu of two ore
Snors' Cowrt of sald County relating to
hieh roads respeotively as followss

MIRUTES OF THE COMMIISIONERE COURT
- Regulay Session « Zept. 28, 1942

"The following order was passed by tho Gours,
to-wits

(2 } It was moved by Mr, Hines that Temple
Shell, County Attomey, be end he is hereby re-
qmnted by the Gomisa oners Court to flles sult

NO COMMUNICATION IS TG BE CORSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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for the oollestion eof Excess Yees of 0fTice, pay-
able %o ¥ishita County from She precinet officers,
Mot lon was sssonded by Mr, Holman snd carried

L]

OF THR OOMMISSIONERS OOURT
Regulsy Sesaion -~ Oek, 26, 1942

3’: tbxmln order was passed by the Court, So-

=(271-3) On this the 26th day of Oetoder, A, Dy
1942 tlmlrm"ﬂ«»-lt:.~ u%:nmteam hiag 1: re ;r v
sessien quastion of axcens fees due s Ve
Owinn ,\uuu of She Poace, Freeinet One, Plase
One, ¥ichita Gounky, Teaas, emne befors eadd Courty
the ygars slaimed _{h&ho Ocunty for cxgu’a fees 4due
, h; seid Justioe of the Feaoce deing 1938, 1939 and
1941, and 1% Belog shown by receipt from the Gounty -
Trsasurey that R, V. Owina had 4 3270423, telng
exsess Seas 2oy yoar 1941, ané the oourt belng
advised by the County Atsormey that sald emount is
-1l the money that County eould revover, there
upon, it wus moved by Mx, Cooper, sseonded ‘y ur,
_Haynes that seld enount bc_,auwged and that the
County Attormney de insatrusted not to institute suit
sgainst the moid B, V. Owinn as berstofore requosted,
for Shw oolleotion of sxcess fees for the yvars 1938 .
and.1939, Motion oarried wnsnimously with cll nems
bars of the Gourt belng presant and voting.*

Based upon the above information, you sabdalt the
following questionss

(1)s “Where a fse officer owes the Oounty ex-
oess fees who should direot who to collect them and
by whet yrosedure?™ |

(2). *¥as the County’s olaim against R, V.
Gwinn properly setsled?”

Your first questioa is not limited %o olairs by a
County for sxvess fees ageinst a Justice of the peaca but em~
breces all county anéd precinet offisers. Under the fasts sub-
mitted, we presuss you are ad pressnt only convernsd with
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these faots end t!u err:lm nemed; and will sherelfore 8o

- 14mit our snewer to- said question,

Yon are advised Lt is sur opinion that the order
of the eommisationers’ oourt of Jeptemder 28 1942, was a
preper order, "Crdinerily the umtuiomra oonrg alons
daternines whethor 1itigation mbmll be instituted in behal?
of the esounty.” Hoffuan v. Davis {Sup. O%.). 100 5. w. {2)

ks Thsrs are exceptions to thim genera) ruls but sinee in

this instasse the rule wes follewed there is no nesesaity
hare So disoums any of thenm,

- In eonnegtion with your second qusation, Homorable
wouui Fps .taaiauut Gouaty AttSorney uf 7ighita County,
tﬁ our given us the resson why County Ahtornq‘
8&: M m uttlmnt roflgoted the order of
ths somaigaloners’ court er Gof.abu » 1542+ His letter
resds u follows)

< "m Gounty Auditor showed excess rus due
Trem Re ¥, Owinn, Justiae of the i'meo, for the
years 1938, 1939 and 1941. |

*&mnt u-mmty vs, Priohard, 89 8¥ M4 -
1028 holds that the twn year statute of limtta-
tions, ratbear then the four yoary, fs applioadle
in suoh case,«~ thig particular case dDeing &
*white horso sasa’ with our faets. Xy recolw
~ leotion is -that thove ars some Attorney Ganeral
omm rondered prior o that oass, dut in
s

"Kre Culnn's tthmy informed us Shat if
m :u.a the suit, he would plead lLimitations to
m oyer two years, Atmmmm
: was no question regarding tihe 1941
ﬂ;nru and that they were rnd: and willing to
pay the sams,

*"In view of thess rmtm, the comianomrs
Court wos adviassd that although we eculd end
would fila sult, we oould oolieot nd mere than
¥r, OCwinn snd hia attomey were offering to pay,
0.8¢ the mmount est out by the asditor for the
your 19A), The Court then erdered tin nocept-
anoe of that amount apd regeinded the. priar ordar
for iostigating sult on 8ll three years,”



Honorable ¥, G, M,'Mﬁ &

. We have carefully ovnsidered the ¢ass sited by
Nr., Bass snd have eonvluded that 1§ warrsnted the recoamenda-
tien made ¥, Shell to the dcamiseionerst $ourt and that
seid oourt the exergise of its disaretion properly entered
its order of Oetober 26, 1942,

We quote from the gours's ‘opl.uon«iﬁ the oass of
Tarysat Coundy v. Friohard et al., sipra, as followss

1 ohe ey LR i e o, fee
he peace v s} the £irsy beg May
175 1929, and ending .Buugor 31, 1930} the second
haglnatnaﬁiiuﬂ!tr Xs 193%s 824 eading Dessaber Si,
1932, %The Seandard Acoident & Inguranes Jompany of -
Datrois, Miak., was surety on his affieial honéd pay-
able w,f_mi county in the sum of 31,000 for each
‘of those terms of office. The aounty instituted this
sdit against Prichard and the surety on his orfieial
‘bonds for an sooousting to determine the amount of
foen whigh 1t was alleged Prichird should have turned
over to it but feiled to do. There wers several dif.
feront itens for which a recovery was sought, %o each
‘an2 wll of which defendants pleaded the statute of
1imisations of two ysars (Rev. 8ts 1925, art. 5526).

*"The fees which Pricherd was authorized to re-
tain out of collections made by him dwring the ywars
. 1929 end 1930 weve prescribed By R.0.S5, srts. 3883a,
3891, - 3892, 3894, 3895, and 3802, Artioles 3896,
3897, 3898, and 9 preseride the duties of all of=-
£ oers, ineluding the justice of the pease, to keep
sscounts of Teen solleotsd end to make a report of
the sane 6t the olose of sacsh fiseal year.

WAt the outset 1t 1s our conelusien that the
m_'oru statute of lisitations (Rev, 3%, 1925, ars.
§526) is applicable bers, rather than the foureyear
statate (article §527)}, as insisted Ly the plaintirfr,
sinoe the oause of astfon 1s for an alleged breach
of the statutory duty prescribed by article 2373,
The obdligation of the bond that he would promptly
pay over to the perty entitled to receive it all
aousy that may come into his hands during his term
of offigce was juoidental to the right of setion end
414 not bring the suit withih the operstlon of the
fourwyesar statute, as ineisted by the plaiatirf,
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.holding that the four-year statute of limitations applies to

o paBC o 7 A o=

ratyenis aa

We belleve this qusstion ia finally settled by the

deciaion of the Commisslion of Appeals in the oase

gl gagmr ¥. State, €1 8, W, (23) 499, 98 A, L. R,
age

681 The ;9%; LnI:h.o above :i::d u{: w:z_ na; 1n'a_simt-e¢
untsl July 7, 1933, 1% appears application Tor writ of
orror way 4 ;dami by the Supreme Qourt. '

- - We are pot unmfndful that there are cages, decided
prior to the delivery of the opinion in the Prichard oase,

e sulit by & county ageinst a tax collactor to reeuver excess

foss; MNegarity et al. v, Navarro County, 297 8, W, 86k, er-

ror Rmod; Bitter v, Dexar County {(Gom, Apps,}, 11 B. W,

{2) 162, Howaver, 4n the recent gase of Bexar Oounty v.

Maveriek ot aXy, 159 5, W. (2) 140, error refused, it was

held that the Sounty's colaim against a tax colleotor for ox~

cess fees of office collsoted while he was tax collsstor,

but for whiech ke 444 not acecunt %o the county, wes berred !
by the twi~ydar statute of limitations. The opinion ap{:ara

$0 have dean basod on the opinien of the Buprems Qourt in
Hateher v. State, 81 8. W. (2) 499, the same authority cited
by the oourt in éar:‘mnt.,t!qgmw. Y. Prichard, smggohu: makes

no referense to the opiinlens oited above holding the cofte e
traxy, ‘

¥We are unable to make any distinotion between the
faots disoussed in the opinion in the Prichard oase and the
faots we are eonsidering here. The cauge of action is aube
stantially the sams in each case. The Priockard case was oit~
ed, apparently with approval, b{' the Suprems Court in Cowart
v. Russell at ale, ik 8, ¥W. (2) 249+ Ye oonolude the Prichard
case is oontrelling end impels us to give the answer above
given to your sesond quastion, _

Yours very truly
ATTORNXY GINERAL OF TEXAS

OYZDY¥ER ?#::i\”\_/
P oI ~
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WIRK 1mp

OPINION
COMMOTER




